
The EEOC’s Resistance to ACA-Approved Employer Wellness Plans: 
Long-Awaited Guidance May Be On Its Way

On April 20, 2015, the United States Equal Employment Opportunity Commission 
(EEOC) issued its long-awaited Proposed Amendment to Regulations under the 
Americans with Disabilities Act (the “Proposed Rule”), which provides guidance on 
the EEOC’s application of the Americans with Disabilities Act (ADA) to employer 
wellness programs.  Specifically, the Proposed Rule addresses: (1) whether a wellness 
program is considered “voluntary”; (2) what notice must be provided to employees 
concerning a wellness program; and (3) the limits to incentives or disincentives that 
may be provided by employers.  While the Proposed Rule offers some much needed 
clarity to the EEOC’s position on wellness programs, it also raises several questions 
and concerns in an already muddied area of law.  The publication of the Proposed 
Rule triggered a 60-day public notice and comment period. Employers sponsoring 
wellness programs are encouraged to submit comments by June 19, 2015. 

Background: Employer Wellness Programs under Scrutiny

Employer wellness programs have exploded in popularity in recent years.  According 
to the Kaiser Family Foundation, of those employers that offer health benefits, 77 
percent offer at least one wellness program, 24 percent offer risk assessments and 57 
percent offer at least one disease management program.  Even 76 percent of smaller 
businesses (3-199 employees) offer some form of wellness program.  With the growth 
of these programs, however, has come increased scrutiny from federal regulators 
charged with issuing and enforcing laws such as the Health Insurance Portability and 
Accountability Act (HIPPA), the Affordable Care Act (ACA), the Employee 
Retirement Income Security Act (ERISA), the Genetic Information 
Nondiscrimination Act (GINA), and the ADA.

In late 2014, the EEOC filed three lawsuits against private employers and charged 
that the employers’ wellness plans violated the ADA.  In at least one of those 
lawsuits, the EEOC asserted that the program was not “voluntary” under the ADA 
because the financial incentives to employees exceed a certain threshold – even 
though the financial incentives did meet the requirements of the ACA.  This conflict 
between certain provisions of the ACA and the EEOC’s interpretation of the ADA 
has left employers in a difficult situation.  As the EEOC lawsuits demonstrate, 
wellness programs that pass muster under the ACA do not necessarily comply with 
the EEOC’s interpretation of the ADA; though what those requirements are remain 
unclear.  
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The EEOC’s Proposed Wellness Program Rule

The Proposed Rule lists several requirements that must be met for a wellness program that includes disability-
related inquiries or medical examinations to be considered “voluntary.”  These requirements include the following:

• Employers may not require employee participation;

• Employers may not deny access to health coverage or generally limit coverage under its health care plans 
for non-participation; and

• Employers may not take adverse action or retaliate against, interfere with, coerce, intimidate or threaten 
employees who do not participate in the program.

The Proposed Rule also sets limits on any incentive or disincentive that an employer may offer to employees to 
participate in a wellness program or achieve certain health outcomes.  Specifically, the maximum allowable incentive 
to an employee to either participate in a program or to achieve certain health outcomes, and the maximum allowable 
penalty an employer can impose on an employee who does not participate or achieve certain health outcomes, is 30 
percent of the total cost of the employee-only coverage.  The total cost of the employee-only coverage is the amount 
contributed by both the employer and the employee for the employee’s health coverage.  

Finally, the Proposed Rule requires that an employer must provide a notice to employees clearly articulating 
what medical information will be obtained, how it will be used, who will receive the medical information, the 
restrictions on its disclosure and the methods the employer uses to prevent improper disclosure.  In addition, it 
requires that any medical information provided to an employer be in the aggregate form that does not (or is not 
reasonably likely to) disclose the identity of a specific employee except as necessary to administer the plan.  

Although the Proposed Rule provides some clarity to the EEOC’s position concerning wellness programs under 
the ADA, it also raises several concerns.  First, the Proposed Rule does not address whether incentives can be 
provided to a spouse or other family member who is covered by the employer’s health care plan for participation 
in a wellness program, and if so, whether there are any limits to those incentives.  Further, the Proposed Rule’s 
30 percent incentive limitation is at odds with the ACA’s provision that permits an incentive of up to 50 percent 
if the wellness program includes a smoking cessation program.  As a result, for certain employees, participation 
in such programs could push premiums past the “affordability” threshold under the ACA.  In addition, the 
Proposed Rule only applies to wellness programs that are offered as part of an employer’s group health care 
plan.  Many employers offer wellness programs outside group health care plans that offer incentives such as 
prizes, time-off awards, and other items of value based on participation in the program.  The Proposed Rule does 
not extend to such programs, though the EEOC has requested comments as to whether its ADA regulations 
should limit incentives in such programs.  Finally, the Proposed Rule expressly states that compliance with the 
regulation does not guarantee an employer has complied with other federal nondiscrimination laws; hence, 
compliance with the EEOC’s interpretation of the ADA does not guarantee that a wellness program comports 
with other applicable laws or regulations.

Notably, the Proposed Rule applies only to private employers covered by Title I of the ADA and does not address 
the extent to which wellness programs are limited by GINA.  The EEOC has indicated that regulations governing 
wellness programs and compliance with GINA will be addressed in future guidance.  

A Step Forward for Employers Implementing Wellness Plans

Under the ADA itself, employers must provide reasonable accommodations (including modifications or 
adjustments to wellness programs) to enable individuals with disabilities to have equal access to fringe benefits 
offered to individuals without disabilities.  While the ADA generally prohibits a covered employer from making 
disability-related inquiries or requiring medical examinations, the statute contains a safe harbor exception that 
permits medical inquiries or medical examinations for bona fide benefit plans.  In 2000, the EEOC first issued 
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guidance that generally approved of “voluntary” wellness programs and described a program as “voluntary” if 
“an employer neither requires participation nor penalizes employees who do not participate.”  (EEOC Notice 
915.002, dated July 27, 2000.)

Meanwhile, the ACA, passed in 2010, offers employer discounts on health insurance premiums if employees 
make and maintain healthy lifestyle choices, such as not smoking.  Many employers offer employees a variety of 
incentives to participate in wellness plans that track these healthy lifestyle choices, including cash payments or 
gift cards or discounted premiums for health insurance.  

Though the benefits of employee wellness programs remain a hotly contested issue, employers that choose to 
provide such programs to employees must ensure compliance with numerous federal laws.  While the Rule is in 
proposed form only, it offers valuable insight into how the EEOC views application of the ADA to employee 
wellness programs, and employers should ensure that their programs comply with the Proposed Rule.

Babst Calland’s Employment and Labor Services Group will continue to keep employers apprised of further 
developments related to the Affordable Care Act and other employment and labor topics.  If you have any 
questions or need assistance in addressing the above-mentioned area of concern, please contact Mychal S. 
Schulz at (681) 265-1363 or mschulz@babstcalland.com, Molly E. Meacham at (412) 394-5614 or 
mmeacham@babstcalland.com, or Esther S. Mignanelli at (412) 394-6422 or emignanelli@babstcalland.com.  
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