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Availability of ‘quick take’ for 

pipeline rights-of-way in 

Pennsylvania – state vs. 

federal law 
 

he power of a private company to exercise eminent 

domain is delegated by state and federal governments. 

There are two forms of condemnation which may be used 

to obtain private property for natural gas pipelines and other 

midstream facilities. Under a “straight condemnation,” the 

action is initiated in court by the filing of a complaint, proceeds 

in due course to the determination of just compensation and 

upon payment of just compensation the condemnor takes 

possession of the property.1 The second method of 

condemnation, commonly referred to as a “quick take,” allows 

the condemnor to file a “declaration of taking,” deposit the 

estimated compensation with the court and upon court order title 

to the condemned property automatically vests in the 

condemnor. Pennsylvania statutory law provides for both 

straight and quick take condemnations. Under federal law, 

however, the more expeditious quick take procedure is 

prescribed in the Declaration of Taking Act (DTA) and is 

available only in condemnation proceedings “brought by and in 

the name of the United States.” 2 Therefore, the quick take 

authority granted by the DTA is unavailable to private 

companies. With traditional straight condemnation being the 

only course available to private companies under federal law, an 

issue that is often litigated in such actions is whether a company 

can gain possession of the property before the issue of just 

compensation is tried.3 The timing of possession is a critical 

consideration in the taking of a pipeline right-of-way because 

pipeline projects are often subject to strict deadlines and 

construction depends on many factors, including weather and 

environmental impacts. However, the ability of a company to 

acquire access to property prior to the payment of just 

compensation depends upon whether state or federal law 

governs the condemnation action. 

 

Pennsylvania statutes—Eminent Domain Code or Business 

Corporation Law  

     In Pennsylvania, midstream companies are granted the power 

to condemn private property under two state statutes: the 

Eminent Domain Code (EDC)4 and the Business Corporation 

Law (BCL).5 The EDC, which grants straight condemnation 

powers, generally prohibits the 

condemnation of private property for use 

by non-governmental entities, but creates 

an exception for property taken by a 

“public utility” as determined by the 

Pennsylvania Public Utility Commission 

(PUC).6 Although establishing “public 

utility” status under the EDC has proved 

challenging,7 a private company may still 

be considered a public utility for eminent 

domain purposes if the company supplies 

its product or service to the general public 

and does not offer such products or 

services only to a limited clientele.8 The 

BCL, on the other hand, provides an 

alternative source of quick take 

condemnation authority to “public utility 

corporations,” which are defined more 

broadly as “[a]ny domestic or foreign 

corporation for profit that: (1) is subject to 

regulation as a public utility by the [PUC] 

or an officer or agency of the United 

States [including the Federal Regulatory 

Commission (FERC)]…”9 The BCL allows public utility 

corporations to condemn private property when the taking is 

reasonably necessary to transport, produce, store or distribute 

natural gas or petroleum to or for the public.10 In a case of first 

impression, a Pennsylvania court of common pleas interpreted 

the eminent domain powers under the BCL as also applying to 

gathering lines being condemned by a for-profit corporation 

regulated by FERC, despite such powers being unavailable 

under any other state or federal law.11  

     Under the statutory framework of both the EDC and the 

BCL, a private company must first apply to the PUC for an 

agency determination on whether the proposed taking is “for the 

public.” Once established that the taking will benefit the public, 

the company can proceed under either the EDC or the BCL, but 

only the latter provides the quick take procedure for the taking 

of a pipeline right-ofway or easement.12 Under the Quick Take 

Statute, a gas pipeline can be condemned when: (1) the 

company and landowner cannot agree on damages, (2) the 

company makes a verified application to the appropriate court, 

together with a bond payment and certified copy of the 

resolution of condemnation, and (3) the company provides the 

landowner with at least 10 days written notice by mail or 14-day 

publication notice.13  

     Upon the entry of a court order approving the proposed 
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taking, title to the right-of-way or easement passes 

automatically to the condemnor and entitles the condemnor to 

immediate possession of the same. However, such immediate 

possession before a determination on “just compensation” has 

led to several challenges, albeit unsuccessful, to the 

constitutionality of the Quick Take Statute.14     

 

Federal statute—Natural Gas Act  

     The federal government regulates the transport and sale of 

natural gas “in interstate and foreign commerce.”15 Private 

companies which transport natural gas in interstate commerce 

have the power of condemnation under the federal Natural Gas 

Act (NGA) for any property that cannot be acquired by contract 

or agreement.16 The NGA confers upon FERC exclusive 

jurisdiction over the transportation and sale of natural gas in 

interstate commerce for resale.17 To condemn property under 

the NGA, a private company must demonstrate that (1) it holds 

a certificate of public convenience and necessity from FERC 

authorizing the relevant project, (2) the property interest to be 

taken is necessary to the project, and (3) the company has been 

unable to acquire the property interest from the landowner.18 

Unlike Pennsylvania’s BCL or the federal DTA, the NGA does 

not give private companies the right of quick take or immediate 

entry to the condemned property.19 However, neither the NGA 

nor the applicable Rules of Federal Procedure governing such 

condemnation actions prohibit a condemnor from pursuing any 

available procedures to obtain possession prior to the entry of 

final judgment.20 Therefore, federal district courts in 

Pennsylvania and in other states have examined whether 

immediate possession of condemned property subject to a 

FERC certificate of public convenience and necessity may be 

granted through the equitable remedy of a preliminary 

injunction. The decision whether to use injunctive relief to grant 

immediate access varies amongst the federal courts. However, 

there have been several recent decisions by the federal district 

courts in Pennsylvania which are consistent in ruling in favor of 

granting immediate access pursuant to a preliminary injunction.    

     The United States District Court for the Middle District of 

Pennsylvania in Steckman Ridge GP, LLC et al. v. An Exclusive 

Natural Gas Storage Easement, et al. relied heavily on 

precedence from the Fourth Circuit in issuing a preliminary 

injunction.21 The court adopted the Fourth Circuit’s three-prong 

test that must be satisfied in order to grant a preliminary 

injunction allowing immediate possession of condemned 

property: (1) the condemnor must demonstrate it has the right to 

take under a FERC authorization, (2) conditions for preliminary 

injunctive relief against the property owners must be satisfied 

and mandatory and (3) landowners’ compensation claims must 

be adequately secured (the “Sage factors”).22  

     Applying the Sage factors, the Steckman court first 

determined that the condemnor had a substantive right to 

condemn the properties by showing it had such right under the 

NGA and in accordance with the FERC certificate of public 

convenience and necessity that had been issued to the 

condemnor.23 Next, the Steckman court considered whether the 

conditions for a preliminary injunction had been met, as 

follows: (1) condemnor has a likelihood of success on the 

merits, (2) it will suffer irreparable harm if the injunction is 

denied, (3) granting preliminary relief will not result in even 

greater harm to the nonmoving party and (4) the public interest 

favors such relief.24 The court held that the condemnor showed 

a likelihood of success on the merits, because it had already 

established its right to exercise eminent domain under the NGA 

in accordance with the FERC certificate. The condemnor 

showed that it would suffer irreparable harm without the 

injunction, because completion of the project would be delayed, 

resulting in the relevant natural gas storage facility not being 

available for service by the deadline, and thereby delaying 

needed service to its customers. The court also found that 

granting immediate entry would present minimal harm to the 

landowners, because the resulting harm could be readily 

compensated from the required bond.25 Lastly, the court 

considered the issuance of the FERC certificate, in conjunction 

with the potential adverse effects of a delay in the natural gas 

supply, in finding that the preliminary injunction was in the 

interest of the public.  

     Two recent cases heard by United States District Court for 

the Middle District of Pennsylvania also decided the issue in 

favor of granting immediate entry to property pursuant to a 

preliminary injunction.26 In both cases, the court held that a 

district court is well within its power to grant possession 

through an injunction if the right to condemn has already been 

established, despite such right not being specifically enumerated 

in the NGA. In granting the injunctions, the court found that the 

midstream companies established that they had the right to 

condemn the property under the NGA and by virtue of the 

issuance of a FERC certificate and that they had met all of the 

Sage factors as applied in Steckman. The court also weighed 

heavily the harm that would be incurred if natural gas supplies 

were delayed by the lack of granting immediate possession.  

 

Conclusion  

     Many factors must be considered in determining whether an 

action for condemnation of pipeline and other midstream 

facilities should proceed under state or federal law. 

Considerations include whether a private company meets the 

definition of a “public utility” under Pennsylvania’s EDC or 

BCL, whether a company falls under the jurisdiction of federal 

law and is subject to the NGA and FERC, and whether the 

factors of the project necessitate quick possession of the 

property. If a company is able to condemn property under 

Pennsylvania’s BCL, quick take power will be available and 

allow access to the property prior to the payment of just 

compensation. A company’s ability to acquire access to the 

property prior to the payment of just compensation under the 

federal NGA, however, requires a more rigorous test which 

demands that condemnors meet the requirements for 

preliminary injunctive relief. ■  

 

If you would like additional information regarding straight and 

quick take condemnations in Pennsylvania, please contact 

Elena L. Rorabaugh (412-253-8843 or 

erorabaugh@babstcalland.com) or Brittany A. Roof (412-253-

8844 or broof@babstcalland.com). 
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